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Walla Walla R., Milton-Freewater, OR, late 1990s



Depleted flows: the legal dimension
Across the West, water use is governed by 

water laws based on prior appropriation:

- Water is public, but subject to rights of use

- Rights arise from diversion and use of water

- 2ÉÇÈÔÓ ÌÁÓÔ ÆÏÒÅÖÅÒ ÓÏ ÌÏÎÇ ÁÓ ÔÈÅÙȭÒÅ ÕÓÅÄ

- Oldest rights get priority if demand > supply

- No change in use without state approval



InstreamŦƭƻǿ ƭŀǿǎ ŘƻƴΩǘ Řƻ ŜƴƻǳƎƘ
Western states began adopting instream flow 

statutes in the last half of the 20th century

- state action needed to create flow protection

- f lows protected via rule or appropriation

- either way, no effect on pre-existing uses

ISF rights/rules only protect f lows remaining 
at time of adoption; typically little water left



What can be done to restore flows?
Prior appropriation allows a water right to be 

changed to a new use but keep its priority

Change allowed only if certain standards met:

- valid, existing right w/ history of actual use

- ÎÅ× ÕÓÅ ÉÓ ÃÏÎÓÉÄÅÒÅÄ ȰÂÅÎÅÆÉÃÉÁÌȱ ÕÎÄÅÒ ÌÁ×

- change causes no harm to other users

Some states are now allowing water rights to 
be changed to instream use, restoring flows



Steps to flow restoration in the NW
The Pacific Northwest has seen notable 

progress on flow restoration in recent years

Progress has come from events on 3 fronts:

- new statutes: authorizing instream transfers

- new institutions: nonprofit water trusts

- new funding: public money for water deals

All three are needed for restoration at scale



Can lessons translate from NW to SW?

ȶ chinook salmon

2ÉÏ 'ÒÁÎÄÅ ÓÉÌÖÅÒÙ ÍÉÎÎÏ×ȷ


