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CHAPTER I 
 -- - -- �  -

Introduction to Contracts 

AN INTRODUCTION TO THE STUDY 

OF CONTRACT LAW 

I. The Legal Definition of Contract

Even as they enter law school, most students have a pretty good idea of what 
contracts are and of the pervasive role they play in daily life. This book examines 
the rules, principles, and concepts of the law that govern the making of con
tracts, their performance, and enforcement. The word ·contract" may be used in 
lay language to describe any form of agreement or consensual relationship. 
In law, however, the word is used more narrowly to signify a legal relationship 
that must have specific qualities and consequences. Section 1 of the Restate
ment, Second, of Contracts1 defines "contract" as •a promise or a set of promises 
for the breach of which the law gives a remedy, or the performance of which the 
law in some way recognizes as a duty." Admittedly, this is rather a vague defini
tion that seems to raise more questions than it answers. However, it does sug
gest a number of key factors that must be present for an arrangement to qualify 
as a contract. Specifically, a contract is an exchange relationship, created by 
agreement between two or more parties, containing at least one promise, 
and recognized as enforceable in law. In a few types of transactions ( covered 
by a rule known as the Statute of Frauds), the agreement must be recorded 

1 The Restatement, Second, of Contracts is a highly influential text that sets out principles of contract law. It is 
described more fully in Section A.4.b. 

I 



2 Chapter I Introduction to Contracts

either in writing or electronically to qualify as a legally enforceable contract, but 
in most cases an oral agreement is sufficient and no particular formalities are 
needed. 

2. The Sources, Nature, and Traditions

of Contract Law

a. The Roots of Contract Law

Contract law occupies such a predominant role in our modern legal system that 
it is hard to imagine that this has not always been so. However, the law of 
contracts as a coherent, systematic body of rules developed quite late in the 
history of our law and did not take the form recognizable today until the latter 
part of the nineteenth century. The classifications of legal categories that are 
familiar to us today-such as contracts, torts, and property-were not recog
nized in early English common law.2 Early law was very formalistic. To sue, the 
plaintiff had to fit his claim into one of a number of established writs ( often 
called "forms of action"), and if the facts of the case did not fit into a writ, no 
relief was available. Certain writs did exist for types of claims that we would 
classify as contracts today, but these were very narrow and did not cover the 
situation in which a plaintiff sought to enforce an executory contract-that is, 
one that he had not yet fully performed. 

During the Middle Ages English courts began to recognize that the breach of 
an executory agreement should give rise to a legal action. Because no form of 
action existed for such suits, courts adapted one of the forms of action available 
for tort to serve the purpose of enforcing contractual promises. The form used 
was known as "trespass on the case," a form of action that lay for injury resulting 
from wrongful nonviolent action. (Trespass on the case was distinguished from 
trespass, which lay for torts involving violence.) The courts began the process of 
expansion by including in the writ of trespass on the case situations in which a 
person undertook to perform a duty and then performed it improperly, thereby 
causing harm. In its original form, the writ covered only wrongful performance 
(misfeasance), and did not extend to include failure to perform altogether (non
feasance ). Because liability for this variety of trespass on the case was based on a 
promise-an agreed assumption of a duty-the cause of action became known 
as "assumpsit" (Latin for "he has taken up" the duty). In time, liability for the 
breach of an executory contract expanded beyond improper performance to 
cover failure to perform at all. The action of assumpsit became the foundation 
of what eventually grew, by slow development over many centuries, into what 
we now recognize as the general cause of action for breach of contract. When 

2 The term "common law· is explained below. 
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the British settled the American colonies, they brought this growing but still 
rudimentary collection of rules and principles with them, and it formed the 
basis of colonial law and ultimately state contract law.3 

Because contract law was developed by courts in performing their ongoing 
function of deciding cases, its evolution was not systematic or neatly organized. 
By the nineteenth century, many of the rules and principles that form the basis 

of modern contract law had been formulated, but they had not yet been com
prehensively organized into a coherent compendium. The work of constructing 
such a compilation of the law of contracts of the kind that we would expect to 
find today in an authoritative treatise was begun not much more than a century 
ago. We will return to the work of these nineteenth-century jurists shortly in our 
overview of the theoretical themes of contract law in Section A.5. But first we 
will briefly introduce the sources and nature of contract law in our legal system. 

b. Contract as State Law Applied in Both State

and Federal Courts

Except in some very narrow and specific circumstances (for example, where the 
federal government enters contracts subject to federal procurement statutes or 
has enacted a particular law in the exercise of its power to regulate interstate 
commerce), contracts are governed by state law. Therefore, there is no single 
and unified law of contracts in the United States. Rather, there are as many 
separate and distinct systems of contract law as there are states and territories. 
A practitioner must be concerned with the law of contracts applicable in the 
specific state that governs the transaction, but law schools, whose students may 
end up practicing anywhere in the country, must adopt a wider view. We there
fore teach contracts as if it is a national law. For the most part, this works out 
well, because the law in every state ( except Louisiana 4) derives from the same
source-the common law of England. As the law has developed in each state, it 
is influenced by what happens in other states and by nationwide trends in eco
nomic and social philosophy. Therefore, while the individual state systems of 
contract law may vary in matters of detail, they share a core of rules and 

3 Much has been written on the history of the law of contracts. For students who are interested in reading 
more detailed, but brief and manageable accounts of this history, we recommend E. Allan Farnsworth, 
Contracts 9-19 (4th ed. 2004), and John E. Murray, Jr., Murray on Contracts 4-11 (5th ed. 2011). For those with a 
deeper interest in the historical development of contract law in this country, a classic work is Lawrence M. 
Friedman, Contract Law in America (U. Wis. Press 1965). 
4 Before it became a U.S. Territory, Louisiana was colonized successively by Spain and France. As a result, 
Civilian law was well established in Louisiana by the time of statehood. In the early nineteenth century, 
Louisiana codified its law, drawing on its Spanish and French legal traditions and influenced heavily by the 
Code Napoleon. (The Code Napoleon and the meaning of the term ·civilian" are explained in the text.) 
Although Louisiana is the only state whose law is not derived from the law of England, many of its legal rules 
are very similar to those of other states. This is partly because the underlying legal systems of England and 
continental Europe often deal with issues in similar ways, and partly because states influence each other in the 
development of the law. 
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principles that permit generalization. This is particularly true at the level of 
fundamental values, reasoning, and analysis. 

Although most contract suits must be brought in state court, and federal 
courts do not have jurisdiction to hear them, some contract suits do fall within 
the jurisdiction of a federal court. A federal court may have jurisdiction over a 
contracts case for one of a number of reasons. It acquires diversity jurisdiction if 
the parties are citizens of different states and the amount in controversy 
exceeds the statutory minimum. Federal courts also have jurisdiction if the fed
eral government is a party to the contract, if the suit arises under a federal 
procedure such as bankruptcy, or if it involves a federal question. Where a fed
eral court hears a contract suit, it commonly applies the law of the state whose 
law governs the transaction. 

c. The Meaning of '"Common Law"

(i) "Common Law" Denotes Our Legal System as a Whole. In England, the
term "common law" developed to distinguish the body of English national law
common to all of England from local law and custom. (Note that we refer to
English common law. It is incorrect to speak of "British" common law because
Scotland's legal system is distinct from England's.) As mentioned earlier, the law
of contracts, like all American law, is based on the common law of England,
transplanted to America by the colonists and used by the colonies-and later by
the states-as the basis of their legal systems. This also happened in most of the
other colonies established by Great Britain around the world. This legacy has
generally survived. As a result, England, the United States, Canada, Australia,
India, and many other countries that used to be part of the British Empire share
the common law legal tradition.

A second great legal tradition derives from continental Europe. It has its 
basis in ancient Roman law, and is called "Civilian" or "civil law" in recognition 
of its roots in the Roman Civil Code, called the Corpus Juris Civilis. Over the 
centuries, continental scholars expanded and built on the Roman law base to 
create the modern Civilian system. One of the most important features of the 
system is its comprehensive codification. During the nineteenth century, Eur
opean countries created massive codes, reducing the entire body of national 
law into legislative form. The preeminent codifications were accomplished in 
France (the Code Napoleon) and Germany, and these were used as models in 
many other countries. All of continental Europe, as well as many countries that 
were colonies of European powers, adopted codes. However, the use of these 
codes was not confined to countries that followed the Roman law tradition. 
Because the codes were so comprehensive and coherent, they were attractive 
models for countries that wished to modernize their legal systems. As a result, 
most countries in the world other than those that were part of the British 
sphere imported one or another of the European codifications as their basic 
legal framework. 
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Although common law and civil law have many similarities in concepts and in 
substantive rules, they differ quite significantly in many ways. As you might ima
gine, the most important differences lie in the underlying style and concept of the 
systems. The common law places great reliance on the role of courts as partici

pants in the creation oflaw, while the civil law focuses heavily on the code as the 
source of law and subordinates the judicial lawmaking role. This difference in 
approach permeates each system and emerges in many different ways. 

(ii) "Common Law" Is Used Within Our Legal System to Distinguish Judge
Made Law from Legislation and to Describe an Approach to Legal
Analysis. While "common law" describes our legal system as a whole, it is also
used within our legal system in two related narrower senses. First, it distinguishes
those areas of the law that derive principally from judicial decision rather than
from statute. In this sense, contracts is a common law subject because most of its
rules are not found in legislation, but have been developed by courts. This does not
mean that there are no statutes governing contracts. Indeed, many do exist, of
which Article 2 of the Uniform Commercial Code, discussed in Chapter 2, is a
prime example. However, judge-made law predominates in the field. (By contrast,
tax law, created by and based on the Internal Revenue Code-legislation passed by
Congress-is classified as a statutory subject.) Second," common law" describes an
approach to the analysis and development of the law. Even in an area governed by
statute, the courts play a vital role in interpreting and developing the law by apply
ing general rules to specific cases. As a result, gaps in the law are filled and legal
principles are expounded through the process of judicial decision making.Judicial
interpretations of statutes are thus themselves a source of law.

The use of judicial opinions as a means of studying the law is partly 
explained by the importance of judge-made law in our system. However, 
cases do not simply serve the purpose of setting out legal doctrine. A treatise 
could do this more efficiently. Opinions also teach legal argument and analysis, 
and provide concrete illustrations of the application of law to resolve disputes, 
show the relationship between law and fact, and provide insight into the many 
considerations that must be taken into account in formulating and applying the 
law. Because the courts' lawmaking power is so fundamental a part of our legal 
system, the doctrine of precedent serves a pivotal role in our law. 

3. The Doctrine of Precedent and Case Analysis

a. The Doctrine of Precedent

In a system in which judges have no lawmaking role ( as is generally true of most 
courts in Civilian systems), the court's sole function is to decide the case before 
it, thereby resolving the dispute between the parties. However, if as in common 
law systems, the court's opinion establishes or reaffirms legal rules, its reach 
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goes beyond the immediate parties. The opinion creates generally applicable law 
that has a binding effect on everyone within the jurisdiction, and must be fol
lowed in future cases involving other parties but substantially similar 
facts-that is, the opinion creates a precedent. This is the doctrine of precedent 
( described in Latin as stare decisis, meaning "to stand with what has been 
decided"). For this reason, court opinions constitute a primary source of law 
and are published. 

The operation of precedent has many complexities that we do not attempt 
to explore in this introductory note. We confine ourselves to a few broad general 
principles that you may find helpful as you begin to analyze cases: 

1. Not every court is senior enough to establish precedent. For example, deci
sions of trial courts do not usually create precedents; only the decisions of
appellate courts have binding force. (This explains why most of the opinions
that you will read are delivered by appellate courts. In fact, in most states,
trial court opinions are not published.)

2. Appellate courts do not officially publish (report) every opinion that they issue.
In both the federal and state systems, courts are selective in deciding which
opinions are worthy of being published in the official court reports, and rules
of court may contain guidelines to be followed by courts in deciding which of
their opinions should be reported. In the days before the creation of online data
bases such as Westlaw and Lexis, it was very difficult to find unreported deci
sions. However, with the advent of these databases, unreported decisions have
become accessible. (You will find a number of such cases in this book, which have
only the Westlaw citation and a note that the case is not officially reported.) The
precedential weight of unreported decisions varies from one jurisdiction to
another, and some court rules limit the use of unreported cases in briefs.

3. Precedents do not bind every court. The force of a precedent depends on the
jurisdiction in which it is decided and the jurisdiction whose law it applies.

The effect of precedent is illustrated in the following example. Say that Sally 
Conn and Chip Micro live in the state of Cyberia. (We use a fictional state in this 
example to provide a generalized sketch of the judicial structure of a state.) Sally 
has formed a startup high-technology business, and Chip is a genius inventor. Sally 
and Chip agree orally that Sally will employ Chip for two years to work on a new 
product that Sally is developing. Sally reneges on this agreement and Chip sues her 
for damages in a Cyberia trial court. Because both parties live in Cyberia and the 
agreement was entered there, Cyberia law governs the transaction.5 

5 The question of which jurisdiction's law governs a particular transaction (called choice of law) is complex 
and is beyond the scope of this book. Choice of law-the determination of the state law that must be applied 
to resolve a legal issue-is different· from the question of which court has jurisdiction to hear the case. 
Therefore, although a state court often does apply the law of its own state in resolving the case, it sometimes 
happens th'at the law governing the transaction is the law of another state. For purposes of our introduction to 
the doctrine of precedent, we use the least complicated situation of a court applying its own state's law. 
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Upon being served with Chip's complaint, Sally makes a motion before the 
trial court for dismissal of his suit. Sally denies that she entered into a legally 
binding contract with Chip and claims that even if the parties did intend a con
tractual commitment, their oral agreement lacks the formalities required by law 
for enforcement as a contract.6 After hearing argument on the legal issue involved 
in the motion to dismiss, the trial court agrees with Sally. The court finds that 
because the agreement could not be performed within a year of its making, it had 
to be recorded in writing or in retrievable electronic form and signed by Sally to be 
legally enforceable as a contract. Therefore, even if the parties did make the agree
ment alleged by Chip, the agreement was oral and unenforceable. Accordingly, the 
trial court awards judgment to Sally, dismissing Chip's suit. 

Chip feels the trial court was wrong and he decides to appeal its decision. 
Like most states, Cyberia has a judicial structure consisting of two levels of 
appellate court. Appeals from the decision of a trial court must first be made 
to the Cyberia Court of Appeals, the state's lower appellate court. Thereafter, 
there is the possibility of an appeal to the Cyberia Supreme Court, the state's 
highest court, provided that the Supreme Court agrees to hear the appeal. (The 
Supreme Court does not review every case appealed to it. It selects only those 
cases that it considers legally significant or otherwise worthy of its considera
tion. The party who wishes to appeal to the Supreme Court must file a process, 
commonly called a writ of certiorari or a writ of review, requesting the Supreme 
Court to hear the appeal. If the court decides to hear the case, it grants the writ.) 

The Court of Appeals, applying Cyberia law, upholds the trial court. The 
precedent set by the Court of Appeals is absolutely binding only on courts in 
Cyberia that are inferior to the Court of Appeals. In any case that arises in the 
future in the state involving the point of law on which the Court of Appeals has 
pronounced in this case, the trial court must apply the rule of law established by 
the Court of Appeals. Although the Court of Appeals is, in a sense, also bound by 
its own decision and is expected to follow its own precedents, it has the power 
to overrule them if it concludes that they are wrong. 

The Cyberia Supreme Court is not bound by the precedent set by the Court 
of Appeals. Of course, if Chip appealed the decision further to the Cyberia 
Supreme Court and the Supreme Court accepted the appeal, the court could 
reverse the decision of the lower court in this case. If Chip does not appeal to 
the Supreme Court, the rule, as settled by the Court of Appeals, remains the law 
until such time as the Court of Appeals considers a future case raising the same 
legal rule and overrules its prior decision, or a future case makes its way to the 
Supreme Court. If the Supreme Court does hear a future case involving the rule 
established by the Court of Appeals, the Supreme Court may agree with 
the Court of Appeals' view of the law and give its stamp of authority to the 

6 Although oral contracts are generally enforceable, certain kinds of contracts, such as a contract that cannot 

be performed within a year of its making, must be recorded and signed by the party against whom 

enforcement is sought. (The record and signature may be in a hard-copy or electronic form.) This formal 

requirement, known as the Statute of Frauds, is discussed in Chapter 8. 
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precedent, or it may disagree and establish a different rule. That rule then binds 
all courts in the state. As is true of the Court of Appeals, the Supreme Court will 
normally follow its own precedents, but it has the power to overrule them if 
persuaded that they are wrong. In all cases ( except those involving constitu
tional interpretation) the legislature has the final say on what the legal rule 
should be. If the legislature disagrees with a legal rule established by judicial 
precedent, including Supreme Court precedent, it has the power to pass a sta
tute that changes the rule. 

As noted above, precedents are binding only in the state over which the court 
has jurisdiction. Although the decision of the Cyberia Supreme Court binds the 
courts in that state, it has no binding effect in another state. Therefore, if a similar 

issue later arose in a court in another state, the courts of that other state have no 
duty to follow the Cyberia precedent. However, if the issue has not been settled by 
binding precedent in the other state, its courts may consult the Cyberia decision 
(as well as any from additional states) as persuasive authority. 

Many opinions are long and involve complex facts and several legal issues. It can 
therefore be difficult to pinpoint exactly what part of the opinion is binding pre
cedent. It is only the rule or holding of the case (in Latin, ratio decidendi, roughly 
translated as "the reason for the decision") that constitutes the binding part of the 
precedent. This is the narrowest and most crucial part of the opinion, the articula
tion of the rule that is directly applicable to the facts of the case and is needed to 
resolve it. In addition to expressing the rule that disposes of the case, a court com
monly expounds more widely on the law-for example, by indicating how the case 
might have been decided had the facts been different. This part of the opinion, called 
obiter dictum (roughly translated as •said in passing" and usually stated in abbre
viated form as "dictum") has persuasive force, but is not the law. 

Appellate courts sit in panels or en bane ( that is, the case is decided by a group 
of judges). Quite often, the panel is not unanimous. One or more judges may dis
sent from the majority opinion or may concur in it. (Although in lay usage "con
currence" means agreement, it has a different meaning in the judicial context. The 
concurring judge agrees with the conclusion reached by the majority but disagrees 
with or wishes to express a qualification on the ratiorntle for that conclusion.) 
Where dissenting or concurring opinions are published, they are merely of per
suasive weight. The majority opinion establishes the rule of the case. 

Questions following the Kakaes case in this chapter and the Audio Visual 

Artistry case in Chapter 2 focus on the use and force of precedent. However, you 
should not stop thinking about precedent thereafter, and should constantly be 
conscious of the precedential authority on which an opinion is based, and the 
precedential effect of that opinion on subsequent cases. 

b. Reading and Briefing Cases·

It is not enough just to extract the legal doctrine expounded in a case. To study 
a case properly, you must pay careful attention to the facts on which the court's 
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decision is based, the procedural context in which it is decided, and any broader 
policy considerations that might motivate the decision. To properly understand 
a judicial opinion, you must be conscious of the court's rationale, its disposition 
of the parties' arguments, and the scope of its decision. You also need to go 
beyond the confines of the opinion itself, to evaluate it critically, explore its 
possible permutations, and seek its relationship to broader themes of the 
law. A common method of studying a case is to brief it-that is, to write 
notes on it in an organized way to take account of all the case's salient aspects. 
The exact form that a brief takes is influenced by the case itself and by the 
student's individual learning style. However we offer some general guidelines 
that will help you to think about what you should be extracting from your 
study of a case: 

I. Get the parties straight. Make sure you know who is suing whom and what
their relationship is. Although you need to know which party is the plaintiff
and which is the defendant, it helps to avoid confusion if you make sure that
you know, apart from the parties' relationship in the litigation, what their
relationship was in the transaction that is being litigated. (For example, if the
case involves a sale, is the plaintiff the buyer or the seller?)

2. Identify what is being claimed in the case. Take note of the cause ( or causes) of
action on which the plaintiff bases the suit as well as the remedy sought.
Determine who wins the case and why.

3. Take note of the procedural posture of the case, including the history of the
lawsuit. The procedural context of the opinion is an important ingredient
in interpreting it. For example, an opinion delivered on some preliminary
motion before trial must be read differently from one rendered after trial.
In an appellate case, identify the disposition in the lower court ( or courts).
Take note of the stage the case had reached at the time of the appeal and the
decision that is being appealed.

4. Take careful note of the facts of the case. Facts are crucial to the decision, and
the scope and effect of an opinion cannot be properly understood without
careful examination of the facts on which it is based. In its opinion, the court
sets out the facts that it accepts for the purpose of the opinion, and also
indicates if those facts are agreed to by the parties, disputed but established
at trial, or based on preliminary (and as yet unproved) allegations. Of course,
not every fact mentioned by the court is central or even relevant to the case,
so you also need to interpret the opinion to evaluate the relative importance
of each fact.

5. Identify the legal issues involved. Identify each legal issue that is presented by
the case. Some cases hinge on a single question of law, but others involve
more than one issue. If more than one legal issue is discussed, you should try
to decide which are central, forming the rule of the case, and which are dicta.

6. Analyze all the argumentation in the opinion. Study and evaluate not only the
court's argument, but also any other arguments (such as those of the lower
courts, the parties, or a dissenting or concurring judge) that may be set out in
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the opinion, and that offer supporting, alternative, or contrasting views. Take 
note of the use of authoritative and persuasive precedent, reasoning, and any 
expressed or underlying policy rationales. 

7. Evaluate the opinion critically. Having studied the court's disposition as well
as any other arguments advanced, form a view of the case. Do you agree with
the reasoning or the result or both? Articulate why you agree or disagree.
(Yes, you are allowed to disagree with the court, even though the judge is
wise and vastly experienced and you are just a first-year law student.)

8. Consider whether the case ties into other concepts that you have studied. Of
course, this will be difficult to do at the beginning, but as you proceed
with your study oflaw, you will find that there are many analogies and themes
that interweave and interconnect, not only in the law of contracts, but in the
law as a whole. We will often raise these connections in the text and ques
tions, but you should be thinking about this on your own as well.

c. Learning the Law Through Cases and Problems

The study of law through cases has been used in American law schools for over 
a century, albeit with a shifting emphasis. The focus on case law has been so 
enduring because it offers a great opportunity to explore the rules, principles, 
and policies of the law in the context of real disputes. Cases provide a concrete, 
fact-based context that exposes the methodology oflegal argument and analysis. 
Such instruction forms the basis of what is needed not only by the litigator but 
also by the lawyer who helps in planning and facilitating contractual relation
ships. By anticipating what might go wrong, a lawyer can help avoid future 
disputes. In addition to cases, we use problems to allow you to engage in exer
cises of legal methodology by analyzing facts and applying legal rules in order to 
resolve hypothetical disputes. 

There is a drawback to a strong focus on cases. It tends to be oriented 
toward litigation and may therefore not be attentive enough to other impor
tant lawyering skills such as client counseling, negotiation, and drafting. Many 
lawyers spend their time trying to solve problems, facilitate transactions, and 
avoid litigation. Much legal work relating to contracts is concerned with form
ing and performing them, not with fighting over them. Tlt

i
ast majority of 

contracts do not end up in court. Most are made and consu. m ted without 
friction. Where one party does not perform as promised or a dis le arises, the 
problem is commonly resolved without recourse to litigation-by negotiation, 
a consensual termination of the relationship, or extrajudicial dispute resolu
tion. Even if matters get to the stage of bringing suit, cases are frequently 
settled before or during trial. Of those cases that are tried, even a smaller 
number are appealed. Therefore, a course that is based largely on the study 
of appellate court opinions-in some ways, the very worst examples of the 
breakdown of the relationship-could provide a skewed perspective of what 
really happens in most transactions. 
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It should also be noted that most cases that reach the level of appeal con
cern legal issues that are uncertain. Competent and ethical attorneys do not 
waste their clients' money by recommending extended litigation and appeals 
unless there is at least a tenable argument to be made in support of a client's 
position. Because casebooks concentrate on appellate cases, particularly on 
cases that present interesting issues, students could quite easily form the 
impression that the whole of contract law is an ambiguous mess in which 
every question has at least two contending answers. It is therefore worth cau
tioning that there are many situations that do not result in litigation simply 
because the rights and duties of the parties are clear. 

You should bear these concerns in mind as you explore the cases in this 
book. We regularly draw them to your attention through text, questions, and 
problems which will give you the opportunity of thinking beyond litigation to 
matters of planning, counseling, drafting, and informal dispute resolution. 

4. The Role of Scholarly Commentary

a. The Influence of Scholarly Writing

While court opinions contain authoritative discussions of the law, they are, of 
course, not the only source of legal commentary. In studying and seeking to 
understand the law, lawyers (including professors and judges) and law students 
rely heavily on the work of scholars who write books and articles to explain, 
analyze, debate, and theorize on the law. Unlike court opinions, these scholarly 
texts do not make law-they cannot bind a court. (They are commonly called 
"secondary authority.") However, good, thoughtful commentary is persuasive 
and is often cited and discussed in court opinions. In this text, we keep the 
citation of secondary authority to a minimum but periodically refer to signifi
cant books and articles. There are, however, four comprehensive treatments of 
contract law that have had dominant influence over the last century, and these 
are singled out for mention in this introduction. 

The first, originally written in the 1920s, is Professor Samuel Williston' s 
multivolume Treatise on the Law of Contracts. Williston was surely the most 
influential contracts scholar of his day, and his treatise, as well as his work 
on the Restatement of Contracts, mentioned below, did more than any other 
secondary commentary to formulate and set the tone for contract law in the 
twentieth century. In the 1950s another legendary scholar of contract law, Pro
fessor Arthur Corbin, published his own multivolume treatise, Corbin on Con

tracts. Corbin built on Williston' s foundations but significantly departed from 
his basic philosophy of law.7 Corbin's work has had a profound and continuing 

7 The differing philosophies of Williston and Corbin are briefly described in Section A.5. 
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influence on the development of contract law. Currently, the preeminent com
prehensive treatise on contract law is Contracts by Professor E. Allan Farns
worth, who was also centrally involved in the drafting of the Restatement, 
Second, of Contracts.8 The Restatement, Second, of Contracts (referred to 
from now on as the Restatement, Second) is the fourth commentary on this 
list. It is not a typical treatise and therefore merits further explanation. 

b. The Restatement, Second

The original Restatement of Contracts was published in 1932 by the American 
Law Institute (ALI), a prestigious national organization formed for the purpose 
of creating compilations of legal rules in various common law fields. The 
model chosen by the ALI for the Restatement of Contracts ( and other Restate
ments) was to structure the book in a way that makes it look more like a 
statute than a treatise. It sets out rules of contract law in statutory form-that 
is, in numbered sections, with each section being followed by commentary and 
illustrations. Williston was the Reporter ( the principal drafter) for the Restate
ment of Contracts, and Corbin was a primary adviser. The Restatement of 
Contracts was immensely influential and was constantly cited by cases. By 
the 1950s the ALI decided that the Restatement needed to be updated, and 
work was begun on the Restatement, Second. Its initial Reporter was Professor 
Robert Braucher, who was succeeded by Farnsworth during the course of 
drafting. Corbin continued as an advisor until his death. The Restatement, 
Second, was published in 1981. 

Like the original Restatement, the Restatement, Second, continues to be 
very influential, as you will notice from the number of times that yo see it 
cited in the cases. It follows the format and organization of the original R sta
tement but seeks to update the rules and commentary to reflect developments 
since the 1930s. The rules in the Restatement, Second, are generally based on 
decided cases, but they do not necessarily represent the law as it exists in any 
particular jurisdiction. As we have already noted, contracts are governed by 
state law, and some variations occur between states. In some areas, the 
authors of the Restatement, Second, based their rule on what the majority 
of courts have decided, but in others they adopted a less well-established 
rule because they felt it was the best rule; that is, the Restatement, Second, 
does not necessarily "restate" clearly established law. Sometimes it articulates 
the law as it exists in most states, but sometimes it expresses what the drafters 
considered to be the best rule, even though it may not be widely recognized by 
courts. 

8 Two other well-respected modern treatises on contract law are Joseph M. Perillo, Calamari and Perillo on 

Contracts (6th ed. 2009), and John E. Murray, Jr., Murray on Contracts (5th ed. 2011). 
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One of the significant influences in the drafting of the Restatement, Second, 
was the enactment of the Uniform Commercial Code (UCC)9 in the period fol
lowing the publication of the original Restatement. The drafters believed that, in 
many situations, the reforms relating to sales of goods in UCC Article 2 should 
be adopted by the courts in relation to other contracts. They therefore drafted 
many sections of the Restatement, Second, so as to conform to the equivalent 
provisions in Article 2. This has influenced courts in their development of com
mon law principles so that the common law has drawn closer to Article 2. You 
will notice this trend as this course proceeds. 

It is worth stressing again (because students often forget this) that although 
the Restatement, Second, reads like a statute, with numbered sections and lan
guage in statutory form, it is not a statute; it is a treatise. Therefore, although 
courts give it great deference and often rely on it as persuasive authority, it is 
not the same as the UCC, which forms the basis of statutes enacted into law by 
state legislatures. While courts are bound to follow statutes such as the UCC 
where the transaction is governed by the statute, they are not constrained to 
adopt the position taken by the Restatement, Second. 

5. Theoretical Perspectives on Contract Law

The law is composed of many rules, but it is much more than a collection of 
rules. Because the law is a means through which society seeks to achieve desired 
ends, legal rules must be understood in light of the law's underlying purposes. 
Therefore, as important as it is to know the rules of law, an examination con
fined to those rules is superficial and cannot produce true insight into what the 
law is really about. We must go further and look at the more fundamental 
questions: Why are the rules as they are? What societal goals do they and should 
they seek to achieve? Are they the most effective rules for achieving those aims? 
Are the rules just and morally justifiable? Do the rules, as a whole, form a 
coherent and rational system for dealing with the interactions that they govern? 
In short, every time we study a topic in this course, we must be conscious not 
only of being able to describe what the rules are, but also to consider the policies 
that generate the rules, and to think about the normative questions that justify 
the rules or that may form the basis for challenging them. As you may expect, 
many judges and scholarly commentators have written on the policy and jur
isprudence of the law of contracts. These writings show that there is sometimes 
wide agreement, but also often strong disagreement on the nature and under
lying purposes of contract law and on the means that it should employ to 
achieve optimal societal benefits. This introduction attempts, in very broad 

9 The UCC is introduced in Chapter 2. It was drafted for the purpose of unifyjng state law relating to various 

commercial transactions and has been enacted as a statute by state legislatures. Article 2 of the UCC governs 

sales of goods. 
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terms, to give you a brief initial overview of some of the thinking on these issues 
over the last century. This survey is quite generalized and abstract, but it will at 
least alert you to the fact that contract law embodies values as well as rules, and 
that there are different ways of seeing its role and ultimate goals. 

Jurisprudential thinkers have been pondering the moral underpinnings and 
social value of contract law for many centuries; however, we will begin our 
survey in late-nineteenth-century America. This was the era known as the "clas
sical period" of American contract law, when the great work of systematizing the 
law was first undertaken. By that time, many fundamental ideas about contract 
had been established: the ability to enter into contracts and the right to be 
bound only by voluntarily and consensual undertakings-that is, freedom of 
contract-was firmly grounded, not only in the common law, but in the U.S. 
Constitution.10 Contract was seen as an exercise of free will by autonomous 
parties acting pursuant to their right to order their private relationships by 
agreement. It was also well understood that the right to make and demand 
enforcement of contracts carried with it the correlative legal and moral duty 
to keep contractual promises. Although contracts were recognized as private 
arrangements between the parties involved, it had long been settled that the 
state played a vital role in setting the rules that governed these relationships and 
provided a mechanism for enforcing them. 

The classical conception of contract was built on these foundations, but it 
was molded by two philosophical strains that had become dominant by the late 
nineteenth century. One was based on then-current economic theory and the 
other derived from a conception of the role and nature of law and government. 
Belief in capitalism and the virtues of a free market were the economic under
pinnings of classicism. Laissez-faire11 economic theories had taken root by this 
time, extolling the free market and frowning upon government regulation. Clas
sicists felt that too much regulation of contracts, either by legislatures or by 
courts, would not only undermine freedom of contract but would interfere 
with the wealth-maximizing power of a free market. Therefore, the law should 
give parties wide leeway to order their relationships as they saw fit. This meant 
that legislatures should not enact laws that burdened or restricted contracting, 
and that courts should give effect to the expressed will of the parties in the 
absence of a clear showing that a party had been forced or tricked into man
ifesting assent to a contract by outrageously dishonest or coercive behavior. 

lO The two provisions of the U.S. Constitution that bear most directly on freedom of contract are the due 

process clause, U.S. Const. amend. V and XIV, and the contracts clause, U.S. Const. art. 1, §10. The due process 

clause, which prohibits federal and state government from depriving persons of "life, liberty, or property, 

without due process of law" protects the ability to enter into relationships and the right not to be held to 

relationships that are not formed voluntarily. The contracts clause, which prohibits states from passing any 

Jaw "impairing the Obligation of Contracts," protects the right to judicial enforcement of contracts. Quite apart 
from federal protection, freedom of contract is also guaranteed in many state constitutions. 
11 "Lais�ez-faire," translated as "allow to do," means that the government should abstain from regulating the 

actions of citizens, especially in the marketplace. 
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In combination with this attitude toward the market, the classicists viewed 
law in formalistic terms (and are therefore sometimes described as "formalists"). 
They saw the law as a logical, self-contained system of interlocking rules. These 
rules are firm, ascertainable, and rationally related, so that a judge can find them 
by recourse to or reasoning from prior cases, and can then apply them with 
minimal judicial invention or policymaking. The adjudication of contract dis
putes therefore involves little more than the rather mechanical process of find
ing and applying the correct rule. Classicists placed great value on the certainty 
and predictability of legal rules. They felt that if rules were clear, the resolution 
of disputes would be more predictable, thus allowing contracting parties to feel 
more secure in their transactions. In this way, contract law would facilitate 
market activity. The great systematizing of contract law, mentioned in Section 
A.2, was a reflection of this belief that the law could be arranged and stated in
the form of clear principles. In fact, one of the great early classicists, Christopher
Columbus Lang dell ( dean of the Harvard Law School and the first law professor

to write a casebook) went so far as to describe the law as a science.12 Williston,
whose work was introduced in Section A.4, is the preeminent scholar of the late
classical period. His focus on identifying and expounding on an integral system
of contract rules to be applied by courts underlies his treatise and is a basic
foundation of the original Restatement of Contracts.

As a practical matter, the classical approach tended to have a quite strict 
rule orientation, with particular emphasis on the interpretation of written docu
ments and other objective (observable) indications of contractual intent. Its 
ultimate effect was to strongly favor the enforcement of transactions at their 
face value. Philosophically, classicists saw this as a positive value, because a 
focus on formalism ensured that parties would be held to manifested intent, 
thus promoting security of transactions and stability in the marketplace. 
To critics of classicism, its disadvantage was glaringly obvious: It tended 
towards rigidity, paid insufficient attention to underlying questions of fairness, 
limited the discretion of the judge to take account of other policy concerns, and 
was likely to favor the interests of the economically powerful over those who 
might need judicial protection from overreaching. 

The classical conception of law began to erode during the early decades of 
the twentieth century, as the economy became increasingly more complex, and 
powerful enterprises proliferated. People became more concerned about the 
social and economic dimensions of commercial interactions between parties 
of disparate power and sophistication. Legal commentators and judges increas
ingly questioned the premise that the law could be encompassed in a system of 
clear rules to be applied by courts in mechanistic fashion. The critics considered 

12 Langdell's principal works were his contracts casebook and a treatise titled A Summary of the Law of

Contracts, which was appended to the casebook. A passage from the preface of his casebook, in which he 

describes law as a science, is quoted in Grant Gilmore, The Death of Contract 13 (Ronald K.L. Collins ed., 2d ed., 

Ohio St. U. Press 1995). (Professor Gilmore was himself a giant of contract and commercial law. The Death of 

Contract, based on a series of lectures, is one of the most influential and enduring essays on contract law.) 
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such formalism to be based on an unrealistic theoretical model, divorced from 
what was really happening in the marketplace and the courts. They were skep
tical of the classicist view that law consisted of neutral principles and criticized 
the classical orientation toward "black letter" rules as rigid and often leading to 
skewed and unfair results. These commentators advocated a much broader and 
more fluid approach that examined rules in the entire societal context and took 
into account the realities of the marketplace, the relationship of the parties, and 
the decision-making process of the courts. They understood, through the grow
ing influence of the social sciences, that law is very much an instrument of 
public policy applied by judges who are not immune from the influence of 
their own political predilections. This broader view of the law allows for greater 
flexibility in rules, which inevitably undermines the certainty and predictability 
so cherished by the classicists. 

Because it emphasizes the realistic study of law in action, this philosophy is 
known as legal realism. Legal realism offered a vital new insight into the law that 
has formed the basis of enduring premises of legal analysis and judicial process. 
Although it was a bold departure from classical thought, it was not revolution
ary. Realists continued to accept and work within the framework of rules and 
principles established by the classicists while softening the rules' hard edges and 
treating them as much more fluid and subject to greater judicial discretion. 
Corbin was one of the preeminent advocates of this new approach, as was Pro
fessor Karl Llewellyn, whose contribution is discussed in Chapter 2. The Resta
tement of Contracts, with Williston as its Reporter but with Corbin's deep 
involvement, reflects this transition. The work on the Restatement proceeded 
through the 1920s and culminated in publication in 1932, by which time realism 
had already begun to eclipse classicism as the prevailing philosophy. As a col
laboration between leading figures in these two opposing schools, the Restate
ment exhibits values derived from both.13 

In addition to this focus on a realistic view oflaw, the 1920s and 1930s saw a 
change in the general attitude to the role of government in commercial transac
tions. The excesses of laissez-faire economics during the nineteenth century 
showed that too much faith in the free market tended to favor the predations 
of the powerful. Legislatures realized that freedom of contract needed to be 
tempered with social responsibility. In response, they began to enact laws 
that regulated specific kinds of contracts that had become most susceptible 
to overreaching and advantage-taking by parties with overbearing power. 

The concept of law advanced by the legal realists ( as well as by associated 
schools of thought that emphasized the social role of law) has become firmly 
established as the mainstream of contract jurisprudence and underlies most 
modern court opinions as well as much commentary, including the 

13 Professor Gilmore observes that the antithetical points of view held by Williston and Corbin give the 
Restateirent a· ... schizophrenic quality which makes ... [it], viewed historically, the fascinating document 
which it is." Gilmore, The Death of Contract, supra note 12, at 66. 
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Restatement, Second. Current mainstream thinking is sometimes called neo

classicism to reflect the fact that it is based on but has moved away from 
the classical model. However, the strong formalism of the classicists is no longer 
commonplace. While it is occasionally found in recent opinions, you are more 
likely to encounter it in older cases. 

This does not mean that everyone is a neoclassicist today. There are a number 

of modern philosophical schools that have challenged neoclassical thinking, 
arguing that a realistic view of law may provide understanding of the world as 
it exists, but furnishes few if any tools with which to challenge or improve it. 

Instead, these schools have adopted alternative analyses that describe the law 
from varied perspectives and emphasize different normative values. Some writers 
adopt a consent theory of contract. They see the consensual aspect of contract as 
central, so that rules of law should be built around the core value of assent. Some 
writers favor a promissory theory of contract that places great stress on the mor
ality of keeping promises and promotes the sanctity of promise as the true moral 
and legal justification of rules of contract law. Some writers argue for a relational 
theory of contracts in which rules take into account that most contracts are not 
discrete, one-time ransactions but are part of an ongoing series of dealings 
between parties wh have a long-term relationship. They fault traditional theory 

for paying insufficien 9. "ten ti on to the overall relationship of the parties, resulting 

in rules that disregard the dynamics of the relationship on matters such as con
tract formation and dispute resolution. The Critical Legal Studies movement 
adopts a radical approach to contract law. This school examines the effect of 
contract law on the economic or political underdog and criticizes traditional 
thinking as an instrument of dominant economic interests. It calls for the "decon
struction" of current rules and their replacement by principles that are more 
altruistic. Other writers, some of whom have views that are related to those of 
the Critical Legal Studies movement, focus on the effect of traditional contract 
law on specific classes of people, such as women and ethnic minorities, whose 
interests traditionally have not been served by the law. 

The Law and Economics movement focuses on economic efficiency as the 
yardstick for measuring the efficacy and propriety of contract rules. In some 
respects, the proponents of an economics-based approach have embraced the 
earlier laissez-faire philosophy and place faith in free market mechanisms to 
motivate the behavior of contracting parties in a way that maximizes value 
for them an� for society. The basic idea is that if the law facilitates, rather 
than interferes with, the operation of the market, the parties will place their 
own value on transactions, and allocate resources optimally. This will result 
in efficient transactions and the greatest good for society as a whole. The 
Law and Economics approach has been controversial. Its opponents argue 
that the economic analysis of law often relies too heavily on theoretical market 
models and assumptions about human behavior that may not represent reality. 
In addition, its opponents contend that the approach tends to focus too strongly 
on economic efficiency at the expense of other values, such as fairness or pro
tection of the weak. 
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One of the reactions to the Law and Economics movement has been the devel
opment of a school of thought known as Behavioral Law and Economics. Scholars 
who write from this perspective recognize that the model of a rational decision
maker, so central to the economic analysis of law, is an artificial construct. Real 
people are seldom capable ofrational decision-making because their decisions are 
too heavily influenced by emotion, fallible memory, and inadequate understanding 
of information. To. correct for this problem, these scholars attempt to take more 
account of actual decision-making behavior, as revealed by empirical study. 

As you pursue your study of contract law, you may develop your own the
ories of what the law's underlying purpose is or should be. Law is dynamic and 
changes in response to debate over its goals and effects. Attention to theory not 
only enriches academic study; it also allows lawyers to be more effective coun
selors and advocates. 

6. International Perspectives on Contract Law

Although our focus is on the domestic law of contracts in the United States, we will 
periodically refer briefly to the equivalent (and sometimes different) rules of con
tract law that you might find in transactions that cross national borders. It is beyond 
the scope of the first-year contracts course to discuss in any detail contracts 
between parties who are located in different countries. However, because interna
tional commerce is such an important aspect of modern business, it is helpful to be 
aware from the outset that the approach to and the rules governing contracts in the 
international setting may not be the same as those established for the purely domes
tic setting. (We should emphasize the words ·may not' because the law of an Amer
ican state could apply to an international transaction, either because the parties 
selected the law of that state as the governing law or because it is otherwise applic
able under international principles of choice of law.) Where we refer to international 
principles, we do so in short text notes that are intended to provide only basic and 
general comparisons between the legal rules and principles that you study in this 
course and those that you might find in transnational contracts. 

In these periodic notes, we will refer to two documents. The first is a treaty, 
the United Nations Convention on Contracts for the International Sale of Goods 
(the CISG). This treaty applies only to contracts involving the sale of goods, and 
it is introduced in Chapter 2. The United States has ratified the CISG, and, as a 
treaty of the United States, it has binding force in every state in relation to 
transactions that fall within its scope. 

The second is the UNIDROIT Principles of International Commercial Con
tracts. This publication is similar in its effect to the Restatement, Second. It is 
not a treaty, but rather an influential scholarly publication, intended to reflect 
general rules applicable to international commercial transactions. It was drafted 
under the auspices of the International Institute for the Unification of Private 
Law (abbreviated in French as UNIDROIT) and first promulgated in final form in 
1994. UNIDROIT adopted updated editions of the Principles in 2004 and again in 
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2010. In creating the Principles, the drafters examined the rules of contract law 
from several countries (including the United States) and attempted to cull com
mon principles and best solutions for the purpose of articulating a rational and 
broadly accepted set of rules that could be applied to international transactions. 
The UNIDROIT Principles are not binding law, but they may be applied by 
agreement of the parties or m� be useful as persuasive authority where a 
court or arbitrator seeks guidank on how to resolve an international dispute. 

WHAT MAKES AN AGREEMENT INTO 

A CONTRACT 

In Section A.I we quoted the definition of "contract" from the Restatement, Sec
ond: "a promise or a set of promises for the breach of which the law gives a remedy, 
or the performance of which the law in some way recognizes as a duty." We then 
identified the hallmarks of a legally recognized contract-an exchange relation
ship created by agreement between two or more parties, containing at least one 
promise, and recognized as enforceable in law. We now survey these elements. 

An exchange relationship. A contract is more than the spoken words of 
agreement or the document recording what was agreed. Once a contract is 
formed, a relationship exists in which the parties commit themselves to each 
other for a common enterprise. The relationship may be intended to be short 
(for example, a purchase of goods to be delivered and paid for later that same 
day), or it may be intended to last for a long time (for example, a ten-year lease 
of office space). It may be a discrete, one-time transaction entered into by par
ties who have not contracted with each other before and do not expect to have 
future dealings, or it may be one of many transactions entered into by parties 
who deal with each other regularly. 

The purpose of the relationship is exchange-a reciprocal arrangement in 
which each party gives up something to get something else from the other. The 
function of contract law is to facilitate these exchanges. As we will see when we 
deal with consideration doctrine in Chapter 9, an agreement that lacks any 
element of exchange (for example, an agreement that one person will make a 
gift to another) does not qualify as a contract. 

Created by agreement. A contract is created by agreement. There must, of 
course, be at least two parties to this agreement, but there could be many par
ties to it-multiparty contracts are common. The voluntary nature of contract is 
fundamental. We can call a relationship a contract only if both parties, in the 
exercise of free will, intend to make a contract and consent to enter it. Freedom 
of contract-which includes both the power to choose whether or not to make a 
contract and the power to assent to its terms-is a central policy of our law. As 
we will see later, the question of what constitutes contractual intent and assent 
can be quite intricate, but consent remains a vital premise of contract. 
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Containing at least one promise. Although exchange is an indispensable com
ponent of a contract, it is not enough on its own to give rise to a contract. For a 
transaction to be a contract, at least one of the parties must have made a 
promise-that is, must have committed to do something or refrain from 
doing something in the future. If no future commitment is made, the law of 
contracts, which is concerned with the enforcement of promises, has no role 
to play in the relationship. In most cases, of course, it is not just one but both of 
the parties who make commitments, but only one promise is needed to qualify 
the relationship as a contract. 

Recognized as enforceable in law. A basic purpose of contract law is to 
enforce contract obligations-that is, contractual promises become the law 
between the parties, binding the party who made them and giving the party 
to whom they are made the right to employ the power of the state, through its 
courts,14 to enforce them. Only a small number of contracts ever end up in 
litigation, but the right of recourse to legal process gives contractual obliga
tions great weight. Parties who enter contracts know that they undertake a 
serious commitment and realize that its breach could result in a lawsuit and a 
judicially imposed remedy. The legal recognition and enforcement of contract 
obligations are crucial attributes of contract law. Without these attributes, 
there would be no ultimate recourse to law where social or economic pressure 
is not enough to motivate a party to honor his commitment. This would 
diminish reliability and predictability in commercial dealings. Legal recognition 
of contractual promises distinguishes them from other promises, such as a 
promise to a spouse to clean up the garage this weekend or to a friend to 
show up for his boring party. 

The remedies available to a party for the enforcement of contractual obliga
tions are a crucial aspect of the law of contracts. We defer a detailed discussion 
of remedies to Chapters 20 and 21 of this book. However, the issue of remedy
what relief an aggrieved party might expect from a court in the event of breach 

. and litigation-is the crucial "bottom line" both in structuring the transaction 
and in dealing with any dispute that arises under it. Therefore, we constantly 
draw your attention to remedies throughout this book (beginning with the case 
in this chapter) so that you will begin to build a familiarity with remedial prin
ciples and concepts from the outset. 

14 Many contracts contain arbitration clauses that oblige the parties to resolve disputes and seek remedies 

through the process of arbitration, rather than by litigation before a court. We discuss arbitration clauses later. 

In short, arbitrators are private individuals appointed as provided in the contract, and the process of 

arbitration may be quicker and less formal than litigation. Arbitration provisions usually bind the parties to 

the arbitrator's decision. Nevertheless, even where a dispute is resolved by arbitration, any enforcement of that 

award against a recalcitrant party is accomplished through the enforcement power of the courts. 
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THE ENFORCEMENT OF CONTRACTS: 
AN INTRODUCTION� REMEDIES

In Section B, we identified legal�rceability as a fundamental attribute of
contract. In this section we introduce the meaning and scope of enforcement
in more detail. As noted in Section B, where parties make a contract, each of
them has the right to seek legal redress if the other fails to perform her con
tractual undertakings as promised. In most situations, of course, a party who
complains about a breach of contract will first attempt to rectify the problem
without suing. However, if it comes to the point that discussion, negotiation,
and other informal attempts to resolve the problem are unsuccessful, legal
enforceability means that the aggrieved party can sue to seek a remedy for
the breach. Generally, the plaintiff seeks to preserve the financial gain antici
pated from the contract. Sometimes he tries to do this by asking the court to
order the defendant to perform. But more commonly, the plaintiff asks the court
for monetary compensation to restore the financial advantage that has been lost
as a result of the breach. It is the desire for this remedy, and the economic
decision that it is worth litigating to get it, that usually motivates a party to
initiate suit. 

Most contracts are economic relationships. People usually enter into con
tracts for the purpose of gaining something of economic value. Therefore, when
a contract is breached, the loss to the victim of the breach is usually financial or
economic in nature. Of course, this is not necessarily the only negative impact of
a breach of contract. The breach could, and often does, cause disappointment,
anger, inconvenience, or other emotional or sentimental ill effects. However, it is
a firm and well-established principle of contract law that any remedy granted
for breach of contract focuses only on repairing the economic harm of the
breach and does not aim to compensate for any of its noneconomic
consequences.

I. Damages or Specific Performance: An Introduction
to the Distinction Between Law and Equity

One might assume that where a party breaches a contract, the most direct and
logical remedy would be for the court to order the defendant to perform what
she promised. This is known as an order for specific performance. However,
partly as a result of the Anglo-American legal tradition, and partly for policy
reasons, specific performance is not the pref erred remedy for breach of contract.
It is available only in limited situations, and the standard remedy for breach of
contract is an award of monetary damages. 

Historically, the preference for damages over specific performance derives
from a very old jurisdictional distinction in English law. When modern courts
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distinguish "law" from • equity," they are alluding to this ancient jurisdictional 
distinction. (This is a distinction that spans the whole common law system, so 
you will encounter it in contract topics beyond contract remedies, and in many 
other areas of the law.) During the early period of English common law, court 
procedures were rigid and formalistic. Courts of law could grant relief only if the 
plaintiff could fit his claim into one of a narrow selection of writs, and the court 
could grant only the relief provided for in the writ. The writ relating to contract 
claims provided only for the remedy of money damages. However, the monarch 
had the power to ameliorate any harsh results of this formalistic system. He or 
she had the royal prerogative to do justice between subjects by granting a 
remedy that was not available in a court. The monarch delegated this function 
to the chancellor, the highest-royal official. So, for example, in a contracts case, 
the chancellor could order specific performance even though the law courts 
could not. 

As the number of petitions to the chancellor grew, it became necessary to 
create a full-time court, which came to be known as the Court of Chancery or 
the Court of Equity. The Court of Equity existed alongside the Courts of Law. As 
the two separate sets of courts evolved, a dual system developed in which each 
had a distinct jurisdictional boundary and each followed its own rules and 
principles. 

Because the Court of Equity was intended to intervene only where the law 
courts could not provide proper relief, a petitioner had to establish, as a pre
requisite to invoking Chancery jurisdiction, that the remedy available at law was 
inadequate. In the case of contract remedies, this meant that the petitioner had 
to show that an award of damages at law would not properly compensate him. 
This could be, for example, because it would be too difficult to prove damages, 
or because the promised performance was so unique that a money award could 
not compensate for his loss. In addition, because the petitioner was invoking the 
chancellor's prerogative to grant a remedy on equitable grounds, the petitioner 
also had to establish that he had acted fairly in the transaction, and that justice, 
fairness, and the public good would best be served by the granting of relief. 

This dual system of law courts and equity courts entered American law 
when the colonies ( and, after independence, the states) adopted the common 
law of England as the basis of their legal systems. By the beginning of the twen
tieth century the jurisdictional distinction between law and equity was abol
ished both in England and in most American states. Judicial reform in most 
states and in the federal court system merged legal and equitable jurisdiction 
into a single set of courts. However, even though the same courts exercised both 
legal and equitable jurisdiction, courts have continued to draw the traditional 
distinction between suits based in law and those based in equity. There has been 
a gradual erosion of the firm lines of the division between legal and equitable 
principles and remedies, but the traditional distinctions still exist in many areas 
of the law. In relation to contract remedies, courts still largely follow the rule 
that the equitable remedy of specific performance is not available unless the 
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plaintiff can show that the legal remedy of damages is inadequate and the equi
ties favor specific enforcement. 

Tradition may be a justification for following a practice, but tradition alone 
is not usually a sufficient reason for preserving rules and principles that no 
longer make sense. Therefore, the courts' continued adherence to the law-equity 
distinction must be explained on rational grounds as well. A common policy 
explanation for continuing to treat specific performance as the exceptional 
remedy is that damages are usually a more efficient and less burdensome 
means of rectifying the harm caused by a breach of contract. Of course, not 
everyone agrees with this rationale, and there has been much debate over 
the years on the question of the proper principles to use in deciding on the 
most appropriate remedy. We will explore this rationale later in the course, 
when we focus more fully on remedies. 

In the next case, the court refuses an order of specific performance, and 
instead awards damages to the plaintiff. The purpose of contract damages is to 
award a sum of money to the victim of the breach to compensate him for the 
loss of the economic gain that he reasonably expected from the contract. They 
are intended to give the victim of the breach the benefit of his bargain by requir
ing the breaching party to pay him the amount of money that will place him in 
the financial position that he would have been in had the contract been per
formed as agreed. These damages are therefore known as ·expectation" or "ben
efit of the bargain" damages. Questions following the case allow you to consider 
the rationale for awarding damages instead of specific performance and the 
nature of the damages that might best achieve the goal of adequately compen
sating the plaintiff for his loss. 

The case is decided by the District of Columbia Court of Appeals. Because 
the District of Columbia is a federal area, not within any state, there are no state 
courts in the District. However, the District of Columbia has its own court sys
tem in which the District of Columbia Superior Court is the trial court and the 
District of Columbia Court of Appeals is the equivalent of a state supreme court. 

KAKAES v. GEORGE WASHINGTON 

UNIVERSITY 

790 A.2d 581 (2002) 

District of Columbia Court of Appeals 

SCHWELB, Associate Judge. 

This case ... arises from the refusal of George Washington University to award 
tenure to the plaintiff, Professor Apostolos K. Kakaes, who had been on a "tenure 
accruing" track at the University since his appointment in September 1987 as an 
Assistant Professor in the Department of Electrical Engineering and Computer 
Science (EECS) .... [A] non-jury trial was held before ... [the Superior Court]. 
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After hearing extensive testimony which established that the University had 
failed to provide Dr. Kakaes with timely notice, as required by the Faculty 
Code, of its decision to deny tenure, and after further proceedings relating to 
the issue of relief, the_ judge declined to order the University to grant Dr. Kakaes 
tenure. The judge held instead that Kakaes was entitled to an award of damages 
in the amount of $75,018, as well as costs and interest. Dr. Kakaes appeals, 
contending that the contract between the parties required the University to 
grant him tenure and that the amount of damages awarded by the judge was 
inadequate. We affirm . 

. . . Section IV.A.3.1.c of the University's Faculty Code, which constitutes the 
contract between the parties ... provides in pertinent part that "[a] faculty 
member of the rank of assistant professor or higher who will not be granted 
tenure at the end of the final year of his or her maximum term of appointment 
shall be so notified in writing no later than June 30 preceding the year in which 
his or her appointment will expire .... Any such faculty member who is not so 
notified shall acquire tenure at the end of the term." On June 28, 1993, the 
University's vice president, Roderick French, wrote a letter to Dr. Kakaes advis
ing him that "you will not be granted tenure at the conclusion of your current 
appointment." In the same letter, however, Vice President French further 
advised Dr. Kakaes: "The President and I are in the process of transmitting 
the report of the Executive Committee to the Board of Trustees for its consid
eration. You will be notified of the outcome as soon as possible." In a separate 
letter written on the same date to the Chairman of the EECS department, Vice 
President French wrote that "[b]y so informing [Dr. Kakaes], the question of 
[his] ultimate tenuring or termination remains to be resolved." 

On October 22, 1993, Dr. Kakaes brought suit against the University for 
breach of contract, alleging that he had not been provided the timely notice 
required by the Faculty Code of the decision to deny him tenure.15 

... [The 
trial judge] found that University had breached its contract with Dr. Kakaes, 
but she declined to order the University to grant him tenure. This appeal 
followed. 

Dr. Kakaes relies on the provision of the Faculty Code quoted ... [above], 
which states, in pertinent part, that if timely notice has not been given, then 
"[a]ny such faculty member who is not so notified shall acquire tenure at the 
end of the term." Kakaes contends that the contract specifies the remedy for its 
breach-namely, the award of tenure-and that, by what he considers the plain 
language of the contract, he is entitled to specific performance, and therefore to 
tenure. We do not agree. 

We note in the first instance that the provision that the faculty member 
"shall acquire tenure at the end of the term " need not necessarily be construed 
as specifying a remedy. A reasonable alternative reading is that the University 
has contractually obligated itself to grant tenure in such cases, but that the 

15 On February 10, 1994, while Dr. Kakaes's suit was pending, the Board of Trustees voted to deny him tenure
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contract does not identify the relief available to a plaintiff in the event that the 
University breaches that obligation. Under this construction of the Faculty Code, 
the trial judge would be entirely justified in awarding monetary damages rather 
than ordering the University to award Dr. Kakaes tenure. It is "axiomatic" that 
equitable relief will not be granted where the plaintiff has a complete and ade
quate remedy at law. District of Columbia v. Wical Ltd P'ship, 630 A.2d 174, 184 
(D.C.1993) (quoting Marshall v. District of Columbia, 458 A.2d 28, 29 (D.C.1982)); 
accord, District of Columbia v. N Washington Neighbors, Inc., 336 A.2d 828, 829 
(D.C.1975} (per curiam). Dr. Kakaes has not shown why damages would not 
provide him with full and complete relief, and at least in the absence of a provi
sion specifying an equitable remedy, award of legal relief is the entirely appro
priate norm. 

But even if the contract is construed as specifying a grant of tenure as the 
remedy for its breach, the result will not be different. The trial judge addressed 
this issue in some detail: 

The plaintiff is not entitled to be reinstated as a faculty member at GW, nor is he 
entitled to the granting of tenure. While plaintiff relies upon Article IV.A.3.1.c. of the 
Faculty Code, which the court found had been breached, as support for his claim to 
a position as a tenured professor, plaintiffs argument ignores a substantial body of 
law disfavoring such a remedy, that is, enforcement of a personal service contract, 
particularly in the university employment area. Greene v. Howard Univ., 271 F. Supp. 
609, 615 (D.D.C.1967), ajf d in pertinent part, [13 4 U.S. App. D.C. 81,] 412 F.2d 112 8 
(D.C. Cir. 1969 ) ("A contract to hire a teacher may not be enforced by specific 
performance "). See also Howard Univ. v. Best, 547 A.2d 144, 146-47, 154 n. 10, 157
(D.C.1988}; Tucker v. Warfield, [73 App. D.C. 278, 2 80-81 & n. 3,] 119 F.2d 12, 13-14 & 
n. 3 (D.C. Cir. 19 41) .... "It would be intolerable for the courts to interject them
selves and to require an educational institution to hire or maintain on its staff a 
professor or instructor whom it deemed undesirable and did not wish to employ." 
Greene v. Howard Univ., 271 F. Supp. at 615. Indeed, specifically addressing the issue 
raised in this case, the D.C. Court of Appeals echoed this view in Howard Univ. v.

Best, supra: "The requirement for clear and satisfactory proof of the custom and 
practice of a University, in determining the reasonable expectations of the parties, 
reflects public policy concerns that indefinite tenure not occur by default." 547 A.2d 
at 154. See also Cusumano v. Ratchford, 507 F.2d 980, 986 (8th Cir. 1974}, cert. denied,

42 3 U.S. 82 9, 96 S. Ct. 48, 46 L. Ed. 2d 46 (1975) ("It cannot serve the public welfare or 
promote the best interests of the University or its professional staff to have a body 
of teachers ... the permanent tenures of whom rest upon administrative neglect or
oversight . .. .") ( emphasis added ). 

Our review of the trial judge's decision not to require the University to grant 
Dr. Kakaes tenure is deferential. "Specific performance is an extraordinary equi
table remedy, the denial or granting of which is within the sound and informed 
discretion of the trial court." Drazin v. Am. Oil Co., 395 A.2d 32, 34 (D.C.1978). The 
judge's discretion extends to the denial of specific performance even where, as 
Dr. Kakaes alleges here, the parties have provided in their contract for a 
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particular remedy. As one commentator has written under the heading "Provi
sions For Specific Relief Are Not Binding," 

[t]he Second Restatement of Contracts maintains that parties to a contract cannot
vary by agreement the requirement that damages be inadequate in order to obtain
equitable relief. Supporting this position are numerous opinions in which courts
have stated that a clause in a contract providing for specific performance or an
injunction does not by itself bind a court to grant the agreed remedy.

Edward Yorio, Contract Enforcement: Specific Peiformance and Injunctions, 
§19.2.1, at 441 (1989) [hereinafter Contract Enforcement]. It is true that there
has been some scholarly criticism of the courts' reluctance to grant specific
performance where there is an adequate remedy at law; "[some] commentators
argue that the parties to a contract are in a better position than a judge to
determine the remedy that serves their respective interests most satisfactorily."
Contract Enforcement, supra, §19.2.2, at 442. We agree in principle that "[i]ndi
viduals usually benefit when left free to maximize their own interests in nego
tiating the terms of a contract. But the principle of equitable discretion rests on
the premise that courts ought to consider and reflect other interests in devising a
system of contract remedies." §19.2.3, at 444 (emphasis added).

In the present case, we agree with the trial judge that there is a public 
interest in avoiding the grant of tenure by default. Administrative errors and 
oversights should not result in a tenured appointment for a person whom the 
responsible University officials consider unsuitable to receive it. Generally 
speaking, in the words of Judge Holtzoff, "[a] contract to hire a teacher may 
not be enforced by specific performance." Greene, supra, 271 F. Supp. at 615. 
We therefore conclude that the trial judge did not abuse her discretion in 
declining to require the University to grant tenure to Professor Kakaes. 

Turning to the issue of damages, the trial judge first noted that the Uni
versity's failure to provide Dr. Kakaes, prior to June 30, 1993, with a final deci
sion as to tenure left him "with insufficient time, after learning for certain that 
his job was ending, to secure another position." It was for this harm, according 
to the judge, that Dr. Kakaes was entitled to receive damages. The judge 
continued: 

In light of these circumstances and the nature of the damages evidence presented 
at trial by plaintiff, the court finds that plaintiff has only proven that he is entitled 
to an award for the actual reduction of income from GW which plaintiff suffered in 
1994-$38,459.00 (as his position ended on May 30, 1994 and he did not receive a 
continued GW salary for the latter half of 1994),-and in the first half of the next 
year, 1995, the first year after he was actually given a legally sufficient notice of the 
university's decision-$36,599.00. Because of the plaintiffs choice to pursue non
academic employment thereafter, and the increased earnings from his extremely 
lucrative business endeavors after leaving GW, the court has determined that he is 
not entitled to any award for later years of lost GW employment. Instead, the court 
has determined that its award of damages must be limited to the amount necessary 
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to make the plaintiff whole, and to place him in the same position he would have 

been in had GW not breached the notice provision of the code. Nor is plaintiff 
entitled to any award of attorneys' fees, as he has failed to establish that the uni
versity's defenses in this case were presented in bad faith .... 

Dr. Kakaes testified on his own behalf and attempted to • compare what my 
actual income was to what my actual income would have been had I been [ at 
the University]." Dr. Kakaes presented no expert testimony, and the trial judge 
expressed considerable skepticism regarding Kakaes' own credibility as a wit
ness. The judge, as the trier of fact, was free to either credit or disregard 
Dr. Kakaes' opinion as to his calculation of damages. 

We recognize that the predicate for denying equitable relief to Dr. Kakaes 
was that he had a full and adequate remedy at law. Nevertheless, the burden was 
on him to prove the extent of his damages. His failure to present expert testi
mony was problematical, for the task of projecting a person's lost earnings lends 
itself to clarification by expert testimony because it involves the use of statistical 
techniques and requires a broad knowledge of economics .... The decision 
whether or not to require expert testimony is within the discretion of the 
trial court, whose ruling should be sustained unless clearly erroneous. Without 
expert testimony, the trial judge was unpersuaded by the plaintiffs lay testi
mony, and we cannot say that her findings were clearly wrong. Accordingly, 
we conclude that Dr. Kakaes has failed to demonstrate any reversible error 
on the part of the trial judge with respect to the quantum of damages. 

For the foregoing reasons, the judgment of the trial court is affirmed. 

■ QUESTIONS

(1) The court cites several cases as authority for its refusal to award specific
performance to Dr. Kakaes. Which, if any, are binding precedent and which are 
merely persuasive precedent? 

(2) The court quotes from a book written by Edward Yorio, which includes a
citation to the Restatement, Second, of Contracts. What proposition does this 
commentary support, and what is its authoritative weight? 

■ PROBLEM I.I

Say that six months after Kakaes was decided, the District of Columbia 
Superior Court had to decide a case in which Donna Primo, a famous 
musician, reneged on a contract to perform as the lead attraction at a 
music festival. She gave notice to the festival organizers of her intention 
not to perform one month before the concert was to take place. The 
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organizers had sold out all the tickets to the concert, primarily because 
Donna was the principal performer. It is not possible to find another per
former of her stature so soon before the festival, so if she does not honor 
her contract, the festival probably will have to be cancelled, the organizers 
will lose a fortune, and thousands of fans will be disappointed. On the 
other hand, it would not be particularly burdensome for Donna to perform. 
She routinely gives such performances, which she can do without much 
effort, and she reneged only because she felt that she had booked too many 
appearances and wanted some time off. 

Is Kakaes on point as a precedent? To what extent does it determine 
how the Superior Court must decide Donna's case? 

■ QUESTIONS

(1) As the introductory text to this section indicates, to obtain an award of
specific performance, the plaintiff must show that the legal remedy of damages 
is inadequate and that the equities favor specific enforcement. In Kakaes, the 
court found damages to be an adequate remedy. What if they were not? Say, for 
example, that the plaintiff was not an electrical engineer and computer scientist, 
but a history professor. He can show that there are no means of pursuing the 
profession of an historian outside of an academic institution, and that because 
the denial of tenure is regarded very negatively in academia, George Washington 
University's refusal of tenure would effectively ensure that he would never be 
able to get another academic position. 

Would or should this change the court's thinking on whether specific per
formance is called for? What role should the equities of the case play in the 
decision? 

(2) Apparently the university decided not to grant tenure to Dr. Kakaes, but
failed to give him the required notice of termination. We are not told why the 
university did not wish to grant tenure to him. What if it was shown that 
Dr. Kakaes was well qualified to receive tenure, and that the university had 
no legitimate grounds to deny it to him? Do you think that this would have 
changed the court's decision not to grant him specific performance? 

(3) Why was the court not persuaded by the argument that specific perfor
mance should be granted because the contract itself provided for this remedy? 
Should not the parties to a contract be able to specify the remedy to be granted 
to one of them in the event of a breach by the other? 
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■ PROBLEM 1.2

Seller owned an exquisite condominium on the 30th floor of a prestigious 
residential tower. The condominium had a commanding view of the city, 
the river, and the mountains that lay beyond the city. She contracted to sell 
it to Buyer for $2.5 million. Shortly after the contract of sale was signed, 

but before the transaction closed, a condominium on the same floor, with 

the same view, sold for $2.75 million, and Seller realized that she had 
underpriced her condominium. She therefore reneged on the contract. 

She immediately contracted to sell the condominium to another buyer 
for $2.8 million. There are no other condominiums available on the same 
side of the building, but Buyer can buy a condominium of the same size 
and floor plan on the same floor, on the other side of the building. That 
condominium overlooks the rather ugly industrial area of the city, with no 
view of the river or mountains. Because the view is less attractive, the price 
of this other condominium is $2 million. 

Buyer seeks an order of specific performance. Should the court grant 
it? 

2. Expectation Damages

29 

Although the court refused to grant on order of specific performance to 
Dr. Kakaes, which would have compelled the university to tenure him, it did 
award damages to him, based on his actual loss of income resulting from the 
breach. As noted above, the purpose of contract damages is to give the victim of 
the breach the benefit of his bargain by compensating him for the economic 
gain that he lost as a result of the breach of contract. 

■ QUESTIONS

(1) Although the court does not make it entirely clear, it sounds like
Dr. Kakaes did not secure another academic position after the university termi
nated his employment, but that he instead pursued non-academic employment 
that was "extremely lucrative." If, in fact, he earned more money from this non
academic work, why is he entitled to any damages at all? 

(2) Assume that upon being denied tenure by the university, Dr. Kakaes
found a position as an assistant professor at another university in the District 
of Columbia area. He took up employment in that position two months after 
leaving George Washington University. The other university pays less than 
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George Washington, so his annual salary is $2,000 less than he would have 
earned had he stayed at George Washington. What should his damages be? 

(3) At the end of the opinion, the court indicates that Dr. Kakaes lost the
opportunity of proving higher damages because the trial court did not find his 
testimony credible, and that he may have succeeded in claiming more damages 
had he been able to establish them by expert testimony. Can you divine from the 
opinion what these additional damages might have been, and why the plaintiff 
may have been entitled to them if proved? 

Litigation can be very expensive. One might therefore assume that if a per
son sues successfully for enforcement of a contract, the winning plaintiff should 
be able to recover not only expectation damages, but also the legal fees he 
incurred in suing for them. However, while this is true in many countries, 
the well-established rule of American law is that each party is responsible for 
his own attorneys' fees and the loser does not have to pay the winner's attor
neys' fees. In a portion of the opinion that we omitted from the edited version of 
the case, the court follows this rule by refusing to award attorneys' fees to 
Dr. Kakaes. The court does point to one exception to the usual rule: Attorneys' 
fees may be awarded against a losing party who asserted a claim or defense 
vexatiously or in bad faith. Attorneys' fees may also be available if provided 
for in the contract or by statute. The inability to recover the costs of litigation 
can have a significant impact on the economic viability of litigation, so that the 
damages awarded may fall far short of compensating for the loss once the plain
tiffs legal costs have been paid out of any award. 

The calculation of expectation damages differs from case to case, and it can 
get very complex. In Kakaes, the plaintiff was awarded damages equivalent to 
the amount that he would have earned had he been given proper notice of the 
university's decision not to grant tenure to him. In many cases, a common 
measure of expectation damages is the added cost of a substitute transaction: 
Where the defendant fails to perform its obligation under a contract and the 
plaintiff is able to enter into a substitute transaction, his expectation damages 
can usually be measured by determining the cost of a substitute transaction and 
deducting the contract price from that cost. In other words, the plaintiff is 
awarded a sum of money that is equal to the extra cost of entering into a 
new transaction for a similar performance in substitution for the performance 
promised by the defendant. Even where the plaintiff does not actually enter into 
a substitute transaction, the market value of a substitute may be used to deter
mine the plaintiffs expectation under the contract. Problems 1.3 and 1.4 illus
trate substitutionary expectation damages. 
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■ PROBLEM 1.3

As in Problem 1.2, Seller owned the exquisite 30th-floor condominium with 
the spectacular view, which she contracted to sell to Buyer for $2.5 million. 
She reneged on the contract when a neighboring condominium sold for 
$2.75 million and she discovered that she had underpriced her own con
dominium. She immediately resold the condominium to another buyer for 
$2.8 million. There were no other condominiums available on the higher 
floors of the building, but there was a condominium of the same size and 
floor plan on the third floor of the building. That condominium had no 
view at all and was shaded most of the day by surrounding tall buildings. 
As a result it was much cheaper. Buyer decided to buy it, and paid $1.5 
million for it. 

(a) What expectation damages, if any, has Buyer suffered?
(b) Buyer is very distressed about the lack of view and the gloomy dark

ness of the condominium. Should Buyer be able to claim damages to
compensate him for the disappointment of having to settle for this less
desirable home?

■ PROBLEM 1.4

Expectant Enterprises, Inc. entered into a contract with Cutrate Construc
tion Co. under which Cutrate agreed to renovate an office building for 
Expectant for a price of $4 million. Cutrate failed to begin work on time 
and told Expectant that it had no intention of performing. This was a clear 
breach of contract by Cutrate. Expectant had not made any payment to 
Cutrate. Expectant immediately contacted other contractors to solicit bids 
for the work. The best bid it could get was for $4.5 million. Expectant 
accepted the bid, and work began immediately. However, there was a 
month's delay in starting the job because of the time needed to obtain 
bids and to negotiate the substitute contract. As a result, the renovation 
of the office building was completed a month after the completion date 
specified in Expectant' s contract with Cutrate, and Expectant lost $50,000 
in rent that it would have obtained for that month. 

What are Expectant's expectation damages? 

31 
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3. The Method of Enforcing an Award of Damages

Where a court awards specific performance, the award is an order of the court. 
As such, the court can compel performance as ordered. In some situations, the 
court can have the order executed by a public official. For example, if the court 
orders specific performance of a contract to sell real property (such as the con
tract in Problem 1.2), the court can have the order enforced by commanding the 
sheriff or some other official to transfer title to the plaintiff by executing and 
recording a deed of transfer in the deeds registry, and to evict the defendant 
from the property. Where it is not possible to enforce the order in this way, the 
court can use its contempt power to compel the defendant to perform; that is, if 
the defendant refuses to perform voluntarily, the court can fine or even imprison 
him until he obeys the order. In some cases (such as Donna's case in Problem 
1.1), supervision to ensure that the defendant performs properly can be quite 
difficult, especially where the standards for determining adequate performance 
are more subjective and difficult to quantify. 

Where the court awards damages, the enforcement mechanism is not as 
powerful. An award of damages is merely an adjudication that the defendant 
owes the stated amount of money to the plaintiff. It is not a court order, and 
payment cannot be compelled by the court's contempt power. If the defendant 
does not pay the judgment voluntarily, the plaintiff must attempt to enforce it 
by collecting the money from property of the defendant. To do this, the plaintiff 
has the clerk of the court issue a writ instructing the sheriff ( or an equivalent 
officer) to find and seize property of the defendant and to sell it at public auc
tion to generate proceeds to pay the judgment. If the defendant has no property 
that can be seized, there is little that the plaintiff can do. As a practical matter, 
this is a crucial consideration for anyone who wishes to sue for damages. Even if 
he wins, the victory will be hollow if the defendant does not have the money or 
property to satisfy the judgment. 




